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Introduction

At its annual congress in September 2005, the TUC unanimously endorsed Composite 1 which, amongst other things, called for a Trade Union Freedom Bill.
 Later that month, by a majority of 70% to 30%, the Labour Party conference passed a resolution calling for the freedom for workers to take solidarity action.
 These were momentous decisions for the British labour movement, the significance of which had just been demonstrated by the Gate Gourmet dispute, where the effect of the current legal restrictions rendering unions virtually impotent to protect their members against aggressive employer tactics was starkly highlighted.

Gate Gourmet – a very British coup

At Gate Gourmet, on 10th August 2005, 667 low paid workers, mostly middle-aged Asian women, and mostly members of the TGWU, gathered in the works canteen to discuss the implications of the introduction by the company that day of 130 agency workers on lower rates of pay than themselves. Whilst their union representatives were talking to management, the workers in the canteen were instructed by megaphone to return to work within three minutes or be sacked. Those who failed to return to work (virtually all) were sacked. Those who turned up the next day were given the choice of signing new contracts on worsened terms or being unemployed. According to the Daily Mirror,
 the introduction of the agency workers to provoke a dispute and hence justify dismissals was a pre-planned stratagem to reduce the size of the workforce and the pay and conditions of those who remained, the subtext of which was to boost profitability.
 

British Airways at Heathrow had, in 1997, hived off its in-flight food operation on a 10 year contract to Gate Gourmet (which had provided management services for the in-fight catering since 1982). Gate Gourmet is a trans-national corporation dedicated to in-flight catering with, in 2005 according to its website, 109 kitchens in 29 countries and employing 22,000 employees. In 2002, it had been taken over by the Texas Pacific Group. Gate Gourmet supplied all BA’s onboard catering on flights from the UK. After the hive-off, BA remained Gate Gourmet’s major UK customer. 

The anger and shock of the Gate Gourmet workers at the employer’s tactics quickly reverberated round their communities, home to many airport workers including many BA baggage handlers. BA baggage handlers and some check-in staff walked out in support for the sacked Gate Gourmet workers for a day on 12th August, with the effect that BA flights ground to a halt and the airline lost, it is said, some £40 million in the process. The strike became the national news event of August 2005. Gate Gourmet was brought to the negotiating table under pressure from BA, in consequence of the pressure of the action by their baggage handlers and check-in staff. Ironically, according to the TGWU, it had been intervention by BA which had induced Gate Gourmet to seek to lower its costs by worsening terms and conditions and reducing the size of the workforce. Both the baggage handlers and the check-in staff were TGWU members. 

The strike by the Gate Gourmet workers had the effect of preventing BA flights flying with catering for over a month and remained a significant news story with much support for those who had lost their jobs and much dismay at the employer’s tactics. But the relatively poor settlement which the TGWU was able to negotiate at Gate Gourmet reflected the former’s inability , after the twenty-four hour walkout at BA, to exert sufficient industrial leverage on Gate Gourmet or BA to better the terms or get the bulk of the sacked workers reinstated. Of the 813 workers sacked, 272 were reinstated and 411 given the equivalent of their redundancy entitlement. For 130 there was neither employment nor compensation. In short, Gate Gourmet was able to shed 541 workers’ jobs by paying the equivalent of redundancy to 411.
 Despite the high-profile nature of the dispute, the political leverage this created, the damage to its business reputation, and pressure from BA (conscious of its own public image as well as suffering the diminished service provided by Gate Gourmet – as well, of course, as being nervous of further unofficial action by its own staff), Gate Gourmet, even as sole UK supplier to BA of in-flight catering was able to dig in its heels and ride out the storm. It claims that its services returned to normal by December 2005 in spite of much campaigning, lobbying, press work and protesting outside its Heathrow factory.

The stoppage in the Gate Gourmet canteen prior to the dismissal was of course – by reason of its immediacy - un-balloted and not preceded by the statutory notices required by ss.226, 226A, 231A, and 234A Trade Union and Labour Relations (Consolidation) Act 1992 (as amended)  (“the Act”). Accordingly, it was unlawful and the union, consequently deprived of statutory protection of s.219 for calling or supporting such industrial action, was obliged to repudiate it under s.26 so as to protect against any residual damages claims.
 A further consequence was that since the action was neither lawful nor official, the very limited right to claim unfair dismissal (ss. 238 and 238A) for those dismissed for taking official lawful industrial action was not available to the Gate Gourmet workers. 

Yet further, s. 233(3)(a) makes it impossible to restore legal protection by holding a ballot and serving notices if there has been a ‘prior call’ to industrial action without the support of a ballot and statutory notices– even if the prior call has been repudiated by the union pursuant to s. 21.
 

So far as the BA check-in staff and baggage handlers were concerned, their action was likewise un-balloted and not preceded by the statutory notices. The union had to repudiate it for that reason in order to protect against the very real danger of a damages claim by BA (and perhaps others). As importantly, the action was also ‘secondary’ action. Whilst no doubt, had there been time,
 these workers could have been balloted given time (and appropriate notices served), that would not have afforded the TGWU legal immunity since balloted or not, ss. 224 and 244 make it unlawful in all circumstances for a union to organise or support industrial action of any kind against an employer which is not party to the primary dispute. Had the dispute occurred whilst Gate Gourmet was part of BA, these provisions would not, of course, have posed a problem. The case illustrates how the increasing practice of hiving off and contracting out (in both the public and private sectors) brings with it the unavoidable and insurmountable hurdle of the unlawfulness of secondary action, a point made forcefully by the International Labour Organisation in heavily criticising this (amongst many other) aspects of the UK’s industrial action and trade union laws.
 

The Gate Gourmet case shows, as many other disputes have over the last quarter century, the degree to which the anti-union laws of the Thatcher era remain in place to deny workers and their unions the ability to mobilise to create effective countervailing power against management prerogative.
 It perfectly illustrates the accuracy of Tony Blair’s analysis in 1997 that the changes Labour intended to bring about ‘would leave British law the most restrictive on trade unions in the western world.’
 The Gate Gourmet case demonstrates clearly the consequences of the absence of the right to strike in the UK. And yet, whilst other European countries, in particular, have much better records than the UK in their respect for the fundamental rights of workers and unions enshrined in international law, it is instructive to see how Gate Gourmet fared in Germany.

Gate Gourmet, Germany: History Repeats Itself

Two months after sacking its British workforce, Gate Gourmet engaged in a parallel dispute at Düsseldorf airport. The charter airline carrier, LTU, had sold its in-flight catering division operating out of Düsseldorf airport to Gate Gourmet in 2001 in the wake of a restructuring programme. The catering workers previously employed by LTU then saw their wages and working conditions worsen. This pressure increased after the 2002 takeover by Texas Pacific Group of Gate Gourmet. And after three years of increasing exploitation and speed-ups, aggravated by the company’s refusal to consider the union’s demand for a wage increase, the workforce voted to strike. From 7th October 2005, 80 of the Gate Gourmet’s 120 workers at Düsseldorf struck and set up a permanent picket line. 

In Germany, official and legal strikes are only permitted when a collective bargaining agreement has expired and not during the course of one. So, following a deadlock in collective bargaining negotiations, which began in August 2005, over the renewal of their collective bargaining agreement, the workforce balloted for industrial action. The workers’ union, NGG – the food, beverages and catering workers’ union, called for a wage increase of 4.5% to cover inflation plus compensation for the increasingly onerous working conditions. In response to the pay and conditions claim, Gate Gourmet demanded concessions in return: an increase working hours from 38.5 to 40.0 and working time flexibility and a reduction in both holiday leave (from 30 days to 25 days) and shift premia. When the union negotiating committee refused to enter into discussions on these issues - many of which are not subject to negotiations at company level but at sectoral level - Gate Gourmet evoked the threat of redundancies.

After seven weeks, Gate Gourmet remained intransigent - taking two weeks to respond to the state arbitration agency’s offer for mediation, suggesting the possibility of ending the collective bargaining agreement through derecognition of the union, and using, as in Britain, strike-breakers from a labour agency for production and delivery of the inflight meals. By early on in the strike, the company had spent more money withstanding and breaking the strike than the cost involved in funding the union’s claim. Indeed, Gate Gourmet had been prepared to withstand the wrath of (and possible legal action by) its customers by reason of the below standard service provided by strike-breakers to Gate Gourmet - and by Gate Gourmet to LTU. This suggested that Gate Gourmet approached the dispute with the intention of inflicting a heavy defeat on the workers there in order to erode their terms and conditions and collective strength, and increase profitability The wider purpose behind the strike has been to serve a stark warning to Gate Gourmet’s other 22,000 workers around the world of the response they face if they oppose their employer’s demands for speed-ups. If well organised workers in Germany and the UK can be defeated, was the message, what chance for those in cheap labour and high unemployment countries? The drive to increase profitability, of course, was the ultimate purpose.

Although the Düsseldorf workers remained united, with many being non-German and women workers, they were isolated with some 40 of their co-workers breaking the strike. Other NGG union branches sent solidarity messages, but their members kept working, and non-union workers in Gate Gourmet’s Frankfurt operation ‘scabbed’, providing meals for use on flights out of Düsseldorf. On 6th December 2005 and under some pressure from the strike, Gate Gourmet met with the union and came to an agreement, whereby the company’s demands to increase the working hours and to reduce holidays were accommodated in return for the union’s pay demands. This would not have pleased the strikers but before they were able to vote on accepting the agreement or not, Gate Gourmet’s European manager renounced the agreement under instruction from Texas Pacific Group. Gate Gourmet returned to the bargaining table on 23rd December 2005 but by 6th March 2006, no progress was made and the workers remained on strike. Finally a deal was struck on 7th April 2006. Hours have been increased to 40 per week and the remaining aspects of the deal are not what the union wanted.

The parallels with the battle between the TGWU members at Heathrow and Gate Gourmet are obvious. The same scenarios of erosion of conditions, strike provocation, strike breaking, union busting and further erosion of conditions have been played out under the direction of a transnational corporation. But is that where the parallels end? Both strikes were unable to bring sufficient leverage to bear on the company so that the unions were forced into making compromises of one sort or another. Why has this been the case? 

Although union and non-union members broke the strike at both Heathrow and Düsseldorf, it is not this which defeated the unions. Rather, their impotence wa the direct consequence of the limitations on workers’ right to strike in both Britain and Germany. In both countries, the unions and workers have no legal right to aggregate their resources as companies routinely do – this meant the unions could not legally call on their members working for suppliers or customers of the employer to take industrial action in order to exert pressure. 

While there is no specific law on strikes in Germany, with the right to take industrial action being based on the guarantee of freedom of association in the Basic Law, the existing law on industrial action has evolved almost entirely on the basis of court judgements, whereby the Federal Labour Court has created several restrictions on the right to take industrial action: a strike must be conducted by a union, be pursuant of an aim that can be regulated by collective agreement and follow the “ultima ratio” principle of being the last resort as a means of achieving the aim in a dispute. Therefore, solidarity and protests strikes are not legal in Germany.

This restriction has been the subject of adverse findings against both Germany and the UK by the supervisory bodies of international laws (which have been ratified by both countries). The International Labour Organisation have held that sympathetic strikes should be lawful providing that the primary strike is lawful.
 Even the European Court of Human Rights has held that industrial action against an employer by a union which had no members employed by the employer with the intention of forcing the employer to observe a collective agreement to which neither it nor its employees were a party amounted to the pursuit “of legitimate interests consistent with Article 11 of the Convention.”
 

In 1998, the Council of Europe’s Committee of Ministers recommended that the Germany change its restrictive legal provisions on industrial action because they do not conform with the Council’s European Social Charter
 by reason that all strikes not aimed at achieving a collective agreement are banned as are strikes not endorsed by a trade union. In 1997, the Committee of Ministers made a similar recommendation to the UK in respect, in particular, of the failure of UK to to protect striking workers from dismissal.

What is particularly notable is that in Germany there is the positive legal right to strike whereas in Britain there is none. In Germany, companies are subject to works council which are far more influential than those in Britain (which originate from the EU European Works Council or Information and Consultation Directives). The right to strike is, of course, subject to restrictions in every country in which it exists. The question, always, is where the limits are drawn. It must not be assumed that the mere existence of the right to strike is a panacea for workers and their trade unions. But, in the UK, it is an essential first step towards the establishment of the full and manifest right to strike.

Friction Dynamics – the forgotten dispute.

In December 2002, an employment tribunal decision in Liverpool announced that 86 workers dismissed by their former employer Friction Dynamics Ltd, a car parts manufacturer, had won their claims for unfair dismissal. They were sacked for taking strike action to resist effective derecognition of their union, the TGWU, as a precursor to imposing adverse changes to terms and conditions. The strike had been called after a ballot in favour and after service of the appropriate statutory notices. The employment tribunal held that a letter by the employer to the workers on the second day of the strike amounted to a dismissal. The tribunal rejected the employer’s claim that they were not dismissed until they received a letter the day after eight weeks from the start of the strike. Had the tribunal accepted that, the workers would have been barred from an unfair dismissal claim because s.238 provided that unfair dismissal protection only extends for 8 weeks (now amended to 12 weeks) from the commencement of the action.
 

The tribunal victory was, however, next to worthless. Their jobs were lost and reinstatement orders inconceivable because the employer went into liquidation.
 Reinstatement orders are anyway not automatic - indeed, they are only ordered in 0.04% of cases.
 Even where reinstatement is ordered, the employer may disregard the order, though enhanced compensation will follow. There is no provision for the contempt of court proceedings, daily fines, sequestration and the other remedies for disobeying a court order which are so familiar to trade unions. The employer’s insolvency had the inevitable consequence that the workers could only recover their basic awards and that compensation came from the taxpayer, not from the employer.
 The workers remained on strike and on picket duty for two and a half years before finally calling it a day. 

The obvious and probably the only way by which the union could have protected the interests of its members at Friction Dynamics, or at Gate Gourmet, would have been to call for solidarity action by fellow trade unionists employed in situations where leverage could be exerted on the employer in dispute. If the law permitted, the TGWU could have called on its members in the vehicle factories not to handle Friction Dynamics parts or called on its lorry driver members not to deliver supplies to, or collect goods from, Friction Dynamics. The union could have called on its BA baggage handler members and perhaps its delivery driver members too in the Gate Gourmet dispute. If so, it seems overwhelmingly likely that a negotiated settlement to these disputes without such destruction of jobs, terms and conditions could have taken place. 

Though the Friction Dynamics case is now little more than a tale of heroic defeat known to (and wished to be forgotten by) trade union activists, Gate Gourmet, for a brief period last summer and autumn, attracted wide public and political support for the Gate Gourmet workers and sympathy for the TGWU. This public concern gave a massive impetus to the call for a Trade Union Freedom Bill which had been first mooted in early 2005.
 

The timing for such a Bill has a very particular resonance, for as this book shows, for 2006 is the centenary of the passing of the Trades Disputes Act 1906 which secured for unions greater legal freedom to take industrial action than they enjoy today. But it is not just the historical coincidence of a centenary that makes the proposal for a Trade Union Freedom Bill so apposite and salient. The travesty suffered by the Gate Gourmet workers in 2005 starkly summed up in a very public manner the injustices that workers have experienced over the preceding twenty-five years as a result of the reactionary and anti-union Conservative employment legislation. 

The Trades Disputes Act 1906 and collective bargaining

The freedom granted to trade unions by the 1906 Act was of course, appreciated by unions and their members at the time. But few can have realised what an impact that legal freedom would have on the conditions of life of working people. The Act gave unions an unprecedented ability to force employers to conclude collective bargains. The Act was therefore one, perhaps the most important, of the factors
 which led to the progressive extension of collective bargaining which, by 1975 benefited some 85% of the UK workforce. Collective agreements and their normative effects, in turn paved the way for the huge improvements in the conditions of work and of life for working people in the twentieth century. The Trade Disputes Act 1906 was achieved by trade union pressure both in and outside parliament and the securing of such an Act was the key demand which had led the unions to establish the Labour Party a few years earlier (as earlier chapters in this book demonstrate).
 

The 1906 Act was drafted in such a way as to give legal protections against judge-made anti-union law rather than establishing fundamental positive trade union rights. This drafting anomaly has allowed the freedom to organise industrial action to be characterised in the UK as a privilege rather than a right.
 Nonetheless, despite a series of judicial and legislative attacks and modifications, the formula established by the 1906 Act substantially secured trade union freedom to take action to protect workers for three quarters of a century. In the last 25 years however, that freedom has been dramatically curtailed. Indeed, in 1906, British trade unions had far greater freedom to organise industrial action than they do today, one hundred years later. For example, under the 1906 Act, they were free to organise solidarity action and were subject to none of the technicalities of ballots and notices which nowadays provide the usual peg for anti-strike injunctions
.

It is particularly ironic that in these hundred years, British trade union law should have achieved pre-eminence as the ‘most restrictive in the Western World’ and that unions should have less freedom in Britain than they did one hundred years earlier because during those 100 years, the UK has ratified international treaties (largely drafted by British diplomats acting on the instructions of government)
 requiring (amongst other union rights) the guarantee of the right to strike: see International Labour Organisation Convention 87 of 1949, the Council of Europe’s European Social Charter of 1961, the International Covenant on Economic, Social and Cultural Rights 1966 and the Charter of Fundamental Rights of the European Union of 2000. The supervisory bodies of those treaties have held that the UK’s restrictions on the right to strike are incompatible with the UK’s treaty obligations.

The massive restrictions on trade union freedom implemented by the Conservative governments of the 1980s and 1990s were brought about by a succession of legislation so that their impact was gradual. And alongside the sharp rise in unemployment and the defeat of many of the strongest groups of organised workers, like the miners, in well planned and often lengthy conflicts, the cumulative effect of the ‘most restrictive laws in the Western World’ has been profound. It has signalled and helped the reinforcement of employers’ power to act unilaterally in their search for increased efficiency and profitability. 

Collective bargaining over the last quarter century 

In 1979, at the beginning of Conservative rule, around 78% of workers (some 17.5 million) had minimum terms and conditions of work negotiated by a trade union on their behalf.
 Consequently, a minimal level of industrial democracy was introduced into workplaces by curbing the right of employers and managers to act unilaterally. But by the autumn of 2005 only 35%, some 7.0 million workers (in an expanded labour market), had that protection and the remainder were left to suffer the diktat of management.
 This amounts to some 16m workers being without the benefit of coverage of collective bargaining. Thus, the coverage of collective bargaining been slashed by over one half over those 25 years.

What makes this all the more dramatic is that the continuing fall in collective bargaining coverage has taken place despite the introduction of the third statutory recognition machinery which came into effect in June 2000.
 Coverage fell from 1975 to 1998, reaching a low in that year of 35.3%. In anticipation and then in consequence of the introduction of the statutory recognition procedures, collective bargaining coverage then rose slightly to 36.3% in 2000 (7.269m workers).
 Thereafter, the trend reversed: 35.7% in both 2001 and 2002; 36.0% in 2003;
 before sinking to the new low of 35.3% workers covered in 2005. By 2005 then, less workers were covered by collective bargaining than in 1998 - prior to the introduction of the recognition machinery and even though the union membership density rate remained the same at 35.3%.
 

The number of workers benefiting directly from the statutory recognition machinery has been small. Cases of recognition awards by the CAC (either through balloting or membership audits) or through CAC applications being used to solicit voluntary agreements have, since June 2000, numbered just 216, covering around 100,000 workers
. By contrast, the number of entirely voluntary deals has been just over 1900, covering around one million workers
.  Of course, many of these agreements would have been far more difficult to gain without the presence of the statutory procedure but they owe as much, if not more, to the efforts of the unions under the project of ‘union organising’ as they do to the introduction of statutory recognition. 

Although the counter-factual position of ‘how much worse would the situation be without the statutory procedure?’ can rightly be posed to try to get a measure of its impact, what also has to borne in mind is that aggregate input of previously uncovered workers now becoming covered by collective bargaining is not solely or even mainly due to new recognition agreements, whether the result of the statutory procedure or not. The expansion of employment in the public sector since 1998, where there is already union recognition and collective bargaining has contributed around 0.7m workers
  to the aggregate total of workers covered by collective bargaining.

UK collective bargaining coverage is now the lowest in Western Europe and the dramatic loss of coverage over such a short time scale appears unparalleled anywhere in the world. Comparable figures for collective bargaining coverage in 2004 in other western European countries are: Austria: 98%; Belgium, Finland, France, Italy, and Sweden: around 90%; Netherlands and Spain: 80%; Denmark: 77%; Norway: 75%; Germany 70%; and Greece 65%.
 Coverage in many of these countries has declined over recent years but only by a few percentage points.
 

The scale of the loss of collective bargaining coverage in the UK is, of course, not to be explained solely by the restrictions on the legal freedom on the part of unions to take action on behalf of their members: that is but one factor and there are many others.
 On the other hand, if collective bargaining levels in the UK are to be restored to anything approaching the levels in other major western European economies, collective agreements have to be made. In the absence of law obliging sectoral multi-employer collective bargaining, industrial action (or its threat) allowing unions to mobilise their members collectively at the workplace is an essential, indeed the primary, means of redressing the inherent imbalance of power in the employment relationship and bringing the employer to the negotiating table. The statutory recognition procedure cannot not do this job. Indeed, it was designed to fit comfortably into an existing voluntarist or ‘collective laissez faire’ industrial relations set-up where the pendulum of influence had clearly already swung towards the employers. 
The Trade Union Freedom Bill 

Under the current neo-liberal phase of capitalism, trade unionism is a, if not the, fundamental means by which workers seek to gain collective redress for the workplaces injustices they face. Nonetheless, in doing so, trade unionism faces tremendous hurdles to overcome the consequences of a reactionary, anti-union legal regime. What is needed, therefore, is ‘Trades Disputes Act’ for 2006. It should restore to trade unions the freedom to carry out their fundamental purpose, defined by statute as ‘the regulation of relations between workers and employers’
, a purpose protected by the European Convention on Human Rights which requires that trade unions are free to protect the interests of their members. In the Wilson v UK
 case, the European Court of Human Rights held that: 

It is of the essence of the right to join a trade union for the protection of their interests [guaranteed by Art.11 of the European Convention on Human Rights and Fundamental Freedoms] that employees should be free to instruct or permit the union to make representations to their employer or to take action in support of their interests on their behalf. If workers are prevented from so doing, their freedom to belong to a trade union, for the protection of their interest, becomes illusory.
The right to strike is an essential element of trade union freedom and the UK has ratified that right in the international treaties. Thus, the ILO has always held that the right to strike is fundamental (as an incident of Convention 87), and the European Social Charter, Article 6(4), and the International Covenant on Economic, Social and Cultural Rights 1966, Article 8(i)(d), expressly guarantee the right to strike, as does the Charter of Fundamental Rights of the EU 2000.
 

The TUC proposal falls far short of the Trades Disputes Act 1906 or the UK’s ratified international obligations. This is perhaps inevitable since faced with the implacable hostility of the the government and the opposition parties, the TUC have sought a formula which, though not inconsistent with the breadth of the Congress resolution, does not go beyond the scope of the Labour Party resolution. Its hope is thus to attract the support of substantial numbers of Labour MPs. An Early Day Motion put down in the House of Commons and supporting a Trade Union Freedom Bill had attracted 116 signatures by early April 2006. At the same time as broadening the appeal within the House, the TUC has been conscious of the need to avoid losing the enthusiasm of the activists in the movement whose organising is necessary to create the momentum to gain the achievement of any significant part of the Trade Union Freedom Bill. The task of persuasion of all parts of the labour movement remains to be undertaken. It is this balancing of political considerations which cause us to describe the proposed Bill as modest, moderate, and restrained.

Of course, there is also a job, outside the law, for unions to do. To avail themselves of the possibilities which may be opened up by such legal reform embodied by the Trade Union Freedom Bill, the unions need to increase not only the formal basis of union influence, that is union membership through recruitment and organising, but they also need to increase their mobilising capacity, and thus leverage, by generating strong and cohesive workplace unionism which is knitted together by extra-workplace structures. More resources need be devoted to recruiting and organising; the TGWU has committed to spending around 10% of its expenditure every year. The latter will require assertive industrial and political union leadership. A confident and vibrant union movement is needed to allow the potential of greater freedom to be turned into the actuality of greater freedom from which will be achieved the beginnings of workplace democracy and commensurate improvements in wages and conditions of workers. The high tide of the 1960s and 1970s is probably the best benchmark that the union movement should aspire to, and that is why, Bob Crow, RMT general secretary, made a plea for the re-establishment of a national shop stewards movement.

The Scope of the proposed Bill

1.
Protection of those taking lawful industrial action

The right to take industrial action is a fundamental human right guaranteed by all the international treaties cited above.
 It is guaranteed by many European Constitutions. Its importance in redressing the imbalance of power between the worker and the employer is obvious and much written about. As the Constitutional Court of South Africa stated recently:

[The right to strike] is of both historical and contemporaneous significance.   In the first place, it is of importance for the dignity of workers who in our constitutional order may not be treated as coerced employees.   Secondly, it is through industrial action that workers are able to assert bargaining power in industrial relations.   The right to strike is an important component of a successful collective bargaining system.

This echoes what was said in the highest court in the UK over 60 years ago:

Where the rights of labour are concerned, the rights of the employer are conditioned by the rights of the men to give or withhold their services. The right of workmen to strike is an essential element in the principle of collective bargaining.

The problem is that in Britain almost every form of industrial action constitutes a fundamental breach of contract by the worker, so entitling the employer to dismiss, discipline or sue the worker. This is an infringement of individual liberty and a negation of the right to strike. The failure of UK law to protect (or even recognise) the worker’s right to take lawful industrial action was highlighted in the Friction Dynamics case.

Many European national laws protect the worker’s right to strike by providing that where a worker is taking lawful industrial action such action should be deemed not to break but to suspend the contract of employment. This too, is a requirement of international law binding on the UK.
 Again and again the absence of positive protection of the right to strike in the UK has been the subject of condemnation by the supervisory bodies of the relevant international laws. 

The proposed Bill, however, does not go so far as the international laws ratified by the UK. The Bill would protect those taking lawful industrial action against being sued, sacked or otherwise penalised by the employer. 

In relation to sacking, where the employer had purported to dismiss or proposed to dismiss or claimed some other form of termination of employment (e.g. the legal doctrine of frustration), the termination would be set aside and rendered  ineffective and unlawful unless the employer could show that the reason for termination of the worker’s employment was not, to any degree, the worker’s participation or proposed participation in lawful industrial action. 

In relation to the imposition of a detriment on the worker by the employer, the same principle would apply that the employer would have to show that the reason for it was not, to any degree, the worker’s participation or proposed participation in lawful industrial action. However, this would not invalidate the withholding of remuneration and benefits limited to that which the employee would have received had he or she not taken industrial action. It would also not prevent the employer from protecting confidential information. 

This structure would permit a declaration that a threatened or purported dismissal/termination was void, and/or the granting of an injunction to restrain dismissal or other form of termination on this ground. Injunctions to restrain terminations of employment are nowadays attainable in the courts and may prove more effective than the cumbersome procedure of employment tribunals, even on interim relief applications. These measures are essential to guarantee to individual workers the freedom to take lawful industrial action (if they are prepared to forgo the wages and benefits that industrial action entails). Additionally, the proposed Bill would strengthen unfair dismissal on union grounds so as to provide automatic reinstatement to workers sacked for having taken lawful industrial action.

The existence of twin remedies here is not novel; since the beginning of the unfair dismissal scheme in 1971, employees have been able to apply both to the courts to enforce contractual rights (such as to damages for wrongful dismissal or injunctions to restrain dismissals in breach of contract), as well as to the employment tribunals to enforce the statutory rights (to claim reinstatement and compensation for unfair dismissal). Where the same issue falls to be decided the usual practice is for the employment tribunal proceedings to be stayed until the High Court case has been determined.

2.
Agency replacement of those taking lawful industrial action

The proposed Bill will strengthen the law against using agency staff to break strikes as in the Gate Gourmet dispute. The ILO has made it clear that it is a violation of Convention 87 for national law to permit the use of such staff to break lawful strikes.

Already UK law prevents agencies supplying strike breakers. Reg.7 of the Conduct of Employment Agencies and Employment Businesses Regulations 2003 bars an agency introducing or supplying a work-seeker to a hirer to perform (a) duties normally performed by a worker who is taking part in lawful industrial action (“the first worker”) or (b) the duties normally performed by any other worker employed by the hirer and who is assigned by the hirer to perform the duties normally performed by the first worker. This does not apply if the agency does not know and has no reasonable grounds for knowing that the first worker is taking industrial action. 

The proposed Bill would merely extend those Regulations by imposing a correlative duty on a potential hirer of agency labour to disclose the fact of industrial action, and by making it unlawful for the hirer to hire a work-seeker for such a purpose. It is to be observed that this modest provision does not catch cases where, to break the industrial action, the employer in dispute takes labour, temporarily or permanently, from a source(s) other than an agency; or where the employer in dispute shifts production elsewhere.

3.
Industrial action injunctions 

Industrial action is often stopped by a court order on an urgent application by the employer heard long before a proper trial with all the relevant documents and witnesses can be arranged. An application for such an “interim injunction” is weighted against the union because the law says that the employer has to show only that, at the stage of the urgent hearing, there is a “serious issue to be tried” later at the full trial: the employer does not have to prove that it is likely to win at the full trial. The ILO and the Council of Europe have condemned the easy way in which such interim injunctions are granted against industrial action in the UK.

The injustice of this situation can be partly addressed by providing that an interim injunction shall not be granted unless it can be shown that the employer is more likely to succeed than the union at trial. This is perhaps what was intended by s.221(2) of the Act but it has been effectively ignored by the courts. Media interests benefit from a better worded constraint on interim injunctions to restrain media publication in s.12(3) of the Human Rights Act 1998 which states that no such injunction is to be granted to restrain publication before trial “unless the court is satisfied that the applicant is likely to establish [at full trial] that publication should not be allowed.”

Trade unions also lose interim injunctions against industrial action because of the law’s requirement that the judge must “weigh the balance of convenience” to see where the least risk of injustice lies pending trial.
 This balance is heavily weighted against the union which would sustain little more than a lost opportunity if the interim injunction was granted and reversed at trial, as against the employer who would sustain significant damage to its business and customers etc if the interim injunction were not granted. 

The proposed Bill does not address this fundamental problem of injunction law. But it would provide some measure of redress to limit the operation of the balance of convenience rule. Thus, the Bill would specify certain duties on employers in relation to industrial action ballots and that breach of such duties would disentitle the employer to an interim injunction to stop industrial action regardless of the balance of convenience. 

The first duty would be to supply information reasonably requested by the union to establish its balloting constituency of members.
 A second set of obligations would replicate the employer’s duties in relation to ballots which are set out in paragraphs 26 and 27 of Schedule 1A of the Act (and are restricted there to recognition ballots and so would have to be adapted and extended to industrial action ballots).

4.
Scope of the right to strike and definition of a trade dispute

The scope of the right to strike in the UK is plainly too limited, as the supervisory bodies of the relevant international treaties have made plain - repeatedly. The bar on solidarity action discussed above is the classic instance. The need for the capacity for sympathy strikes “because of the move towards the concentration of enterprises, the globalisation of the economy and the delocalisation of work centres” noted by the ILO
 runs in tandem with the its observation that in the UK the trend to hiving down operations to associated companies increase the need for workers to be able to take solidarity action.
 Indeed the trend to contracting out operations to unassociated companies and the diversification of employers caused by privatisation are equally compelling factors requiring a modernisation of the law here. 

The bar on solidarity action has been strongly criticised as a breach of the UK’s international treaty obligations. It is worth citing the decision of the ILO Committee of Experts in 1994 (subsequently endorsed by the Council of Europe’s European Social Rights Committee):

The Committee has always considered that the right to strike is one of the essential means available to workers and their organisations for the promotion and protection of their economic and social interests …

The current version of the “immunities” is to be found in the Trade Union and Labour Relations Act 1974. The scope of these protections has been narrowed in a number of respects since 1980.  The Committee notes, for example, that section 15 of the 1974 Act has been amended so as to limit the right to picket to a worker’s own place of work or, in the case of a trade union official, the place of work of the relevant membership, whilst section 17 of the 1980 Act removes protection from “secondary action” in the sense of action directed against an employer who is not directly a party to the given dispute.  In addition, the definition of “trade dispute” in section 29 of the 1974 Act has been narrowed so as to encompass only disputes between workers and their own employer, rather than disputes between “employers and workers” or “workers and workers” as was formerly the case.

Taken together, these changes appear to make it virtually impossible for workers and unions lawfully to engage in any form of boycott activity, or “sympathetic” action against parties not directly involved in a given dispute.  …it appears to the Committee that where a boycott relates directly to the social and economic interests of the workers involved in either or both of the original dispute and the secondary action, and where the original dispute and the secondary action are not unlawful in themselves, then that boycott should be regarded as a legitimate exercise of the right to strike  This is clearly consistent with the approach  the Committee has adopted in relation to “sympathy strikes.”

The Committee considers that a general prohibition of sympathy strikes could lead to abuse and that workers should be able to take such action provided the initial strike they are supporting is itself lawful.

Other changes to the definition of “trade dispute” in the 1974 Act also appear to impose excessive limitations upon the exercise of the right to strike: (i) the definition now requires that the subject-matter of a dispute must relate “wholly or mainly” to one or more of the matters set out in the definition - formerly it was sufficient that there be a “connection” between the dispute and the specified matters.  This change appears to deny protection to disputes where unions and their members have “mixed” motives (for example, where they are pursuing both “industrial” and “political” or “social” objectives).  The Committee also considers that it would often be very difficult for unions to determine in advance whether any given course of conduct would, or would not, be regarded as having the necessary relation to the protected purposes; (ii) the fact that the definition now refers only to disputes between workers and “their” employer could make it impossible for unions to take effective action in situations where the “real” employer with whom they were in dispute was able to take refuge behind one or more subsidiary companies who were technically the “employer” of the workers concerned, but who lacked the capacity to take decisions which are capable of satisfactorily resolving the dispute; and (iii) disputes relating to matters outside the United Kingdom can now be protected only where the persons whose actions in the United Kingdom are said to be in contemplation or furtherance of a trade dispute relating to matters occurring outside the United Kingdom are likely to be affected in respect of one or more of the protected matters by the outcome of the dispute.  This means that there would be no protection for industrial action which was intended to protect or to improve the terms and conditions of employment of workers outside the United Kingdom, or to register disapproval of the social or racial policies of a government with whom the United Kingdom had trading or economic links.  The Committee has consistently taken the view that strikes that are purely political in character do not fall within the scope of the principles of freedom of association.  However, it also considers that trade unions ought to have the possibility of recourse to protest strikes, in particular where aimed at criticising a government’s economic and social policies… The revised definition of “trade dispute” appears to deny workers that right.

The Committee considers that the overall effect of legislative change in this area since 1980 is to withdraw protection from strikes and other forms of industrial action in circumstances where such action ought to be permissible in order to enable workers and their unions adequately to protect and to promote their economic and social interests, and to organise their activities… Accordingly, it would ask the Government to introduce amendments which enable workers to take industrial action against their “real” employer and which accord adequate protection of the right to engage in other legitimate forms of industrial action such as protest strikes and sympathy strikes, as guaranteed by Articles 3, 8 and 10 of the Convention.

These views have been reiterated subsequently right up until the present date.

The proposed Bill does not go so far as to meet the UK’s international obligations in this respect. It proposes that, subject to clear and stringent limitations, one group of workers should have the freedom to take industrial action in support of another group of workers involved in a trade dispute.  The limitation is based upon confinement of permissible solidarity action to three situations where the union reasonably believes that the employer to be subject to solidarity action has a substantial connection to the employer in dispute. This would exclude situations where industrial action was extended to employers who had no connection with the employer in dispute or to workers who had no connection to the workers in dispute. This then is a long way short of the requirement of international law. 

These changes would hopefully ease the restrictions on international industrial action, the importance of which is growing because of increasing globalisation and the significance of which was recently highlighted in the Viking case concerning flags of convenience.
 

The three permissible situations proposed by the Bill are as follows. Firstly, where the employer in primary dispute and the employer subject to solidarity action are associated employers
 (though this phrase should have a wider definition than that in s.297). The second situation is where a second employer is covering the work of the strikers directly or indirectly and it is suggested that rather than extend the definition of solidarity action, such a situation is covered by making it a primary dispute – see below. The third situation is directed to the Gate Gourmet situation where a particular customer (or it could be a supplier) dominates the employer’s trade to such an extent that it can and does interfere (or the union believes it has interfered) in the employer’s relations with its employees by insisting on a cut in terms or conditions or redundancies or other measures which the workforce is resisting. Putting it more legally: where a trade dispute exists about a proposal or decision of the employer, rejected by the workers, and the union reasonably believes that an intervention by one of the employer’s principal suppliers or customers instigated  the primary employer’s proposal or decision, then action would be permissible against the identified instigator. 

A further change to the definition of a trade dispute (s.244) is required by reason of the Court of Appeal’s interpretation of the 1992 Act as barring industrial action to obtain guarantees for the future in a TUPE situation. The court held that, in effect the action was secondary to the dispute between the existing employees and their employer because it was intended to benefit future employees as well as existing ones and was intended to bind a future employer.
 

A further change is necessary to complete the reversal of a Court of Appeal comment that appeared to make unions liable for failing to ballot members who might feel impelled upon to join the industrial action even though the union had no intention of calling on them to do so.

Finally, s.127, Criminal Justice and Public Order Act 1994 requires repeal. Until 1993 it was lawful for a union organising prison officers to call on them to take industrial action so long as the union (like all others) complied with the statutory regime applicable to all unions. In 1994, the then government legislated in relation to prison officers (applicable both in the public and private sectors) to bar the calling of industrial action in all circumstances. The Labour leadership opposed the introduction of the section and has in the past promised repeal it. But repeal is now made conditional on a contractually binding no-strike collective agreement which lays open any union to legal action for breach of contract if it calls for industrial action. The collective agreement presents precisely the same restraint as the statutory prohibition. S.127 should be repealed without any such contractually imposed no-strike requirement. There is no apparent justification for singling out this class of employees for such discriminatory treatment, which, as the ILO held in 2005, is in breach of Convention 87.

5.
Industrial action ballots

The current industrial action balloting rules are so complex and onerous that compliance is almost impossible. Moreover, the intention and reality behind their complexion has been to undermine the ability of unions to mount effective industrial action by facilitating employer counter-preparation to render any attempts to do so ineffectual. Lawful industrial action cannot, thus, utilise the “element of surprise” or even necessarily “striking while the iron is hot”. Both the ILO and the European Social Charter supervisory bodies have held that the complexity of UK law on industrial action and, in particular, the law on balloting for industrial action, is not consistent with the respective international obligations. 

The balloting rules require radical revision. In advance of that, the Bill makes a modest but highly significant change in preventing legal action for trivial, technical, accidental breaches of the balloting provisions. The key feature would be that the accidental breach could have no effect on the outcome of the ballot. This parallels electoral law which will not entertain a challenge to an election unless it can be shown that if the alleged irregularity were proved it may have changed the result of the election. The effect of such a change to union industrial action ballots would be that the accidental omission of members who should have been balloted or the inclusion of persons who should not have been, will not render the ballot invalid so long as the number wrongly omitted wrongly included could have had no effect on the result. The Bill would simply enlarge the existing provision excusing accidental failures (s.232B) and by making s.227 subject to reasonable practicability. 

Ballots before industrial action are matters of internal trade union democracy and though such a legal requirement for such a ballot is consistent with international obligations, the entitlement of employers to intervene in such matters and to sue over an alleged balloting irregularity is a serious violation of the fundamental principle of trade union autonomy.
 However, removal of that invasive privilege at this time is thought to be a stage too far and one not so necessary if the notice provisions are simplified as suggested below.
 The Bill also proposes a change to deal with the bar on industrial action where there has been a “prior call” – discussed above. 

6.
Industrial action notices

The statutory regime for pre-ballot and pre-industrial action notices to employers have caused a huge amount of litigation. A huge burden on unions to keep meticulous up-to-date records of their members’ addresses, jobs, and workplaces has been the consequence. In a fast changing flexible workforce, in which changes of job, workplace and home address are often frequent and always worrying, the ordinary trade union member may be forgiven for forgetting to notify union head office of the change despite the imprecations of regular circulars and union journal notices. In fact, it has become virtually impossible to fulfil the obligation to provide by way of notice: 

a list of the categories of employee to which the affected employees belong, and a list of the workplaces at which the affected employees work [and ] the total number of the affected employees, the number of the affected employees in each of the categories in the [first] list mentioned, and the number of the affected employees who work at each workplace in the [other] list mentioned, [together with] information as will enable the employer readily to deduce the total number of the affected employees, the categories of employee to which the affected employees belong and the number of the affected employees in each of those categories, and the workplaces at which the affected employees work and the number of them who work at each of those workplaces. (S.234A(3A – 3C))

In reality, these notices are of little value to an employer save as a potential ground for seeking an injunction.

The Bill would repeal the current requirements for giving the statutory notice (in similar extensive terms to those quoted above) that a ballot will be held and to supply to the employer a copy of the proposed ballot paper. There never was a legitimate reason for this notice requirement; whether and when to hold a ballot of union members is a matter of internal democracy. In any event, any reasonably competent employer would be aware that a ballot is to be held: the requirement to give the employer the result of the ballot would remain.

All the onerous formalities of the notice of industrial action should be replaced by an obligation on the union to give, where reasonably practicable in the circumstances reasonably believed by the trade union to exist immediately prior to the ballot, seven days notice
 to the employer of the proposed commencement of industrial action. Such notice should specify the class or category of workers to be called on (using the union’s categorisation), the nature of the action (i.e. whether a strike or action short of a strike and whether continuous or discontinuous), and when it is to start or (if interrupted, re-start). The duty to provide the simplified strike notice would apply also to solidarity action. 

Conclusion

The ‘level playing field’ that many hoped the Blair Labour governments would introduce into employment relations have not transpired after nine years in office. Fundamental to the ‘new’ Labour project for the maintenance and extension of neo-liberalism has been the continued shackling of independent trade unionism.
 The measures in the proposed Trade Union Freedom Bill would not restore the UK to compliance with its international obligations. Neither would they address key violations of trade union freedoms which are present in the current legislation – such as the prohibition on unions expelling fascists from membership
- but they would mark a significant stride in the right direction. These measures will disappoint many in the union movement as being insufficient to reverse the incursions of the Conservative legislation. These measures do, however, create a minimum legal space for unions to act to protect the interests of their members and restore some balance of power in industrial relations. So no matter the attested justice of the case for the immediate and complete repeal of all the Conservatives’ anti-union legislation, the current weakness of trade unionism in Britain compels the adoption of a strategy which at least begins the process of rolling back those restrictions and does so in a way that can help start rebuilding the union capacity to be effective in expanding again the protections of collective bargaining. Only consequentially will the union movement then have the influence and power to both insist on the repeal of the anti-union legislation and on the introduction of a trade union laws that meet all of Britain’s ratified international obligations. 

� The resolution (Composite 1) called for the Bill to ‘include: the abolition of restrictive balloting and industrial notice procedures; the right to strike and the right to automatic reinstatement for taking lawful industrial action; the freedom to take solidarity action for workers who are in dispute; and sectoral forums to establish minimum terms and conditions.’


� The resolution urged the government ‘to make amendments in the law needed to avoid a repetition of [the Gate Gourmet] case in the following areas: permitting lawful supportive action at least where there is a close connection between those involved, as permitted by ILO Conventions; simplifying balloting procedures; protecting strikers from dismissal; and barring the replacement of workers in dispute.’ The resolution also sought urgent action in other key areas and ‘in the longer term, conference calls on the government to ensure that UK employment law fully complies with the core international labour conventions to which the UK is a signatory.’


� 12th August 2005.


� It will be recalled that the tactic of provoking a strike after preparing a strike breaking workforce was also employed in 1986 at News International at Wapping, London.


� Figures from the Gate Gourmet website.


� Though not much damage could in reality have been sustained in the 3 minutes of action whilst the workers were in breach of contract before their dismissal.


� See Midland Mainline Ltd v RMT (unreported, 14thJanuary 2005, HC).


�  It would have taken some five to six weeks to fulfil the balloting and notice provisions before being able to take strike action and this may well have prevented the union from being able to strike ‘while the iron was hot’ ( to use Lord Diplock’s expression in NWL v Woods [1979] ICR 867 at 879FE) and thus bargaining leverage may have been lessened or become non-existent.  


� See the Report of the Committee of Experts on the Application of Conventions and Recommendations, 2000, ILO p.290-291 (in relation to the UK and Convention 87 – repeated about the UK in almost every succeeding year). The same approach was expressed by the European Social Rights in relation to the UK and Art.6(4) of the European Social Charter: e.g. Conclusions XVI-1, p.688-9.


�  The disputes at Hillingdon Hospital, Skychef, William Cook, Solectron and others come to mind. 


� Tony Blair writing in the Times, 31 March 1997.  The material passages for the labour lawyer read: ‘Under our proposals…there would be nothing to prevent the employer dismissing people, and still no power to force their reinstatement. What there would be is merely the right to present a claim. It was claimed … That employers will not be able to dismiss people on strike.  Untrue. That employees will get full employment rights from their first day. Wrong. Let me state the position clearly, so that no one is in any doubt.  The essential elements of the trade union legislation of the 1980s will remain.  There will be no return to secondary action, flying pickets, strikes without ballots, the closed shop and all the rest. The changes that we do propose would leave British law the most restrictive on trade unions in the western world’. The latter passage is not to be confused with the variant that Britain has the most lightly regulated labour market in Western Europe, a claim made, no doubt, with the Times article in mind, in the White Paper, Fairness at Work, Cmd 3968, 1998.


� Digest of Decisions and Principles of the Freedom of Association Committee of the Governing Body, 4th ed., 1996, ILO, para.486.


� Gustafsson v Sweden [1996] 22 EHRR 409 at 439, para.53. Nor was Sweden under an obligation under Art.11 to protect the employer against the union action: p.438, para.50. See T. Novitz, “The right to strike and reflagging in the European Union: free movement and human rights”, article to be published in LMCLQReview (PUT IN FULL).


� Recommendation No. R ChS (98) 2


� Recommendation No. R ChS (97) 3.


� Save for certain circumstances which prolong the period.


� Though the business apparently continued under a new guise as Dynamic Friction Ltd.


� Employment Tribunal Service, Annual Report and Accounts, 2004-5.


� S.182 Employment Rights Act 1996.


� By the United Campaign for the Repeal of the Anti-Union Laws to which are affiliated 23 national unions.


� Other factors included, of course, the support of government for the establishment of collective bargaining, an orthodoxy which was constant across all governments for over 80 years from the Conciliation Act 1896 onwards.


� See also J. Mortimer, The Trades Disputes Act 1906, Institute of Employment Rights, 2004; J. Saville, ‘The Trades Disputes Act 1906’, Historical Studies in Industrial Relations I (1996) pp.11-45; and G. Revell, The Trades Disputes Act 1906, RMT, 2006.


� A point made during as well as immediately after the debates on the Bill: see J Saville, above, at pp.24, 29, and 38-39. 


� See G. Gall and S. McKay ‘Injunctions as a legal weapon in industrial disputes’ British Journal of Industrial Relations, 1996, 34/4:567-582, and G. Gall ‘Injunctions as a legal weapon in industrial disputes, 1995-2005’ British Journal of Industrial Relations, 2006, 44/2:327-348.


� The UK was instrumental in the founding of the ILO and in setting up its structures, in drafting the key Conventions and, in respect of Conventions 87 and 98 was the first government to ratify both (on 27th June 1949 and 30th June 1950, respectively) see A.Alcokc, History of the International Labour Organisation, 1972; M. Stewart, Britain and the ILO: the Story of Fifty years, 1969.; K. D. Ewing, Britain and the ILO, 2nd ed., 1989. 


� See T. Novitz, International and European Protection of the Right to Strike, Oxford, 2003; K. D. Ewing, op. cit..


� S. Milner, ‘The coverage of Collective Pay-setting institutions in Britain, 1895-1990’ British Journal of Industrial Relations, 1995, 33/1:69-92, p69.


� H. Grainger Trade Union Membership 2005, DTI, 2006, p.12 and table 28, p.39. This conclusion from the Labour Force Survey is supported by the WERS survey: B. Kersley, C.Alpin, J. Forth, A. Bryson, H. Bewley, G. Dix and S. Oxenbridge, Inside the Workplace: First Findings from the 2004 Workplace Employment Relations Survey, DTI, 2005, p.20, found that in 2004, 35% employees had their pay set by collective bargaining and 57% by management alone. Plainly the inability of unions to collectively bargain for members is one of the principal reasons for the decline in trade union membership since 1979. In 2004, there were 7,559,062 trade union members: Annual Report of the Certification Officer, 2005. In 1979, there had been 13.2million trade union members: Annual Report of the Certification Officer, 1980.


� The third statutory scheme.


� Note the dramatic rise in the number of recognition deals recorded in the TUC survey, Focus on Recognition, 2004, p 2, where the number of deals doubled in 1999 over 1998, doubled again in 2000 and more than doubled in 2001, after which the number began to drop.


� In 2003, because a fluctuation in the size of the overall workforce, although the percentage rose slightly, the actual number of workers covered (even more) slightly declined, i.e. 7.273m in 2002 to 7.236m in 2003. 


� That is an important observation for it has become apparent that the introduction of the statutory recognition machinery slowed and perhaps halted the spate of derecognition initiatives of employers in the late 1990s. The extent to which an easing of the restrictions on trade unions organising secondary industrial action might allow unions to prevent derecognition and so maintain collective bargaining coverage must therefore be in grave doubt. On the other hand, such an easing of restrictions would allow unions to seek to extend collective bargaining coverage.


� G. Gall, ‘Trade Union Recognition in Britain – An Emerging Crisis for Trade Unions?’ Economic and Industrial Democracy, forthcoming, 2007. 	


� . G. Gall, ‘Trade Union Recognition in Britain – An Emerging Crisis for Trade Unions?’ Economic and Industrial Democracy, forthcoming, 2007.


� National Statistics Online, available at � HYPERLINK "http://www.statistics.gov.uk/cci/nugget.asp?id=407" ��www.statistics.gov.uk/cci/nugget.asp?id=407�. Figure for 1998-2005.


� European Industrial Relations Observatory, Collective Bargaining and Extension Procedures, May 2005, available at www.eiro.eurofound.eu.int.


� European Industrial Relations Observatory, Collective Bargaining and Extension Procedures, December 2002, available at www.eiro.eurofound.eu.int.


� In particular the never ending loss of jobs in the traditionally well organised sectors such as manufacturing where 1m jobs have been lost since 1997 (Guardian 17 March 2005). The converse proposition is illustrated by the fact thatsince the implementation of the Working Time Regulations which were intended to restrict the long hours culture, the percentage of British workers working over 60 hours a week has risen from 12% (in 2000) to 16% (in 2003) at a time when statutory recognition was taking hold. It is not credible that had these workers been covered by collective agreement this would have been allowed to happen: DTI study, 2004: available at � HYPERLINK "http://www.dti.gov.uk/work-lifebalance/press300802.html" �www.dti.gov.uk/work-lifebalance/press300802.html�. Amongst women the increase has been from 6% to 13% in that time. 


� Section 1, Trade Union and Labour Relations (Consolidation) Act 1992. 


� [2002] IRLR 128, 35 EHRR 523.


� Though the latter is said to be subject to national laws and practices – whatever that means. Other instruments are as unequivocal as the European Social Charter and the International Covenant, e.g. Art.9.3 of the Copenhagen Declaration of the Conference on Security and Co-operation in Europe. The modern, democratic Constitution of the Republic of South Africa follows the example of many western European States and embeds the right to strike in it (indeed in the Bill of Rights within it).


� A Parliamentary draftsperson has said that the use of the word ‘Freedom’ in the title of the proposed Bill is objectionable because it is a slogan. This perhaps overlooks the use of the word in the Freedom of Information Act or in the European Convetnion on Human Rights and Fundamental Freedoms. A more substantial objection might be that the Bill will not achieve trade union freedom and that accuracy might require that it be entitled the ‘Trade Union Restricted Freedom Bill’.


� This plea was made at the RMT conference, ‘The Crisis of Working Class Representation’, 21 January 2006, Friends’ Meeting House, London. 


� See T. Novitz, International and European Protection of the Right to Strike, 2003, Oxford and the references therein.


� NUMSA v Bader Pop (Pty) Ltd 2003 (3) SA 513.


� Lord Wright in Crofter Hand Woven Tweed v Harris [1942] AC 435 at 463.


� Thus, the UN Committee on Economic, Social and Cultural Rights held in 1997 and reiterated in 2002, in its regular reviews of the UK: that failure to incorporate the right to strike into domestic law constitutes a breach of Article 8 of the Covenant. The Committee considers that the common law approach recognising only the freedom to strike, and the concept that strike action constitutes a fundamental breach of contract justifying dismissal, is not consistent with protection of the right to strike. The Committee does not find satisfactory the proposal to enable employees who go on strike to have a remedy before a tribunal for unfair dismissal. Employees participating in a lawful strike should not ipso facto be regarded as having committed a breach of an employment contract . . .  The Committee recommends that the right to strike be established in legislation, and that strike action does not entail any more the loss of employment, and it expresses the view that the current notion of freedom to strike, which simply recognises the illegality of being submitted to an involuntary servitude, is insufficient to satisfy the requirements of Article 8 of the Covenant . . .


� See Carter v Credit Change Ltd � HYPERLINK "http://lloydgeorge.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=CBLMJAJA&rt=1979IRLR361%3AHTCASE" \t "NETbosTop" �[1979] IRLR 361� (CA) and Jacobs v Norsalta Ltd [1977] ICR 189 (EAT); Cahm v Ward and Goldstone Ltd [1979] ICR 574 (EAT); and Warnock v Scarborough Football Club [1989] ICR 489 (EAT). Cf. Automatic Switching Ltd v Brunet [1986] ICR 542 (EAT).


� The hiring of workers to break a strike in a sector which cannot be regarded as an essential sector in the strict sense of the term, and hence one in which strikes might be forbidden, constitutes a serious violation of freedom of association: Digest of Decisions and Principles of the Freedom of Association Committee of the Governing Body of the ILO, 4th ed., 1996, ILO, para.570. 


� Thus, the Council of Europe’s Social Rights Committee held, in relation to the UK, in 1992: It is open to an employer to seek an interlocutory injunction in cases where a strike may be unlawful and that such an injunction may be granted provided the employer can show that there is a case to answer, without the court deciding the issue on the merits. Thus, any removal of “immunities” provides for more situations where a strike may be halted, quickly, reducing the effectiveness of the right to strike in achieving collective agreement. And the ILO Committee of Experts held in 1994, in relation to the UK: The common law renders virtually all forms of strikes or other industrial action unlawful as a matter of civil law.  This means that workers and unions who engage in such action are liable to be sued for damages by employers (or other parties) who suffer loss as a consequence, and (more importantly in practical terms) may be restrained from committing unlawful acts by means of injunctions (issued on both an interlocutory and a permanent basis).  It appears to the Committee that unrestricted access to such remedies would deny workers the right to take strikes or other industrial action in order to protect and to promote their economic and social interests.


� That is, whether the least risk of injustice lies in the grant of the injunction in the event that it turns out at trial that it should not have been granted; or in not granting the injunction in the event that it turns out at trial that it should have been granted.


� The fact that this was a statutory duty would overcome any objection under the Data Protection Act.


� See footnote XXX above [Freedom of Association and Collective Bargaining (the General Survey of the Committee of Experts), 1994, ILO, para.168]. 


� See footnote XXX above [Report of the Committee of Experts on the Application of Conventions and Recommendations, 2000, ILO p.290-291 (in relation to the UK and Convention 87 – repeated about the UK in almost every succeeding year). The same approach was expressed by the European Social Rights in relation to the UK and Art.6(4) of the European Social Charter: e.g. Conclusions XVI-1, p.688-9.]


� 	See, for example, the Observation on the UK made by the ILO Committee of Experts in 2004, International Labour Conference, 75th Session, which stresses that: workers should be able to participate in sympathy strikes, provided the initial strike they are supporting is lawful, and to take industrial action in relation to matters which affect them even though the direct employer may not be a party to the dispute, and requests the Government to continue to keep it informed in its future reports of developments in this respect.


� Viking Line ABP v ITWF [2006] IRLR 58.


� Thus, overcoming the artificiality established in Dimbleby & Sons Ltd v NUJ 1984] ICR 386.


� University College London Hospital NHS Trust v UNISON [1999] ICR 204.


�RMT v Midland Mainline Ltd [2001] IRLR 813 at 816. S.227 was a mended in 2004 to reverse this but a parallel amendment is required of s.232A (b).


� Since it did not offer – at the least – binding arbitration or mediation in place of the right to strike


� A privilege granted by ss.219(4) and 232A of the 1992 Act. ILO Convention 98, Art.2 bars interference by employers in the establishment, functioning and administration of unions.


� It should be noted that s.62 gives the right to members to bring legal action to enforce the statutory balloting regime. The Institute of Employment Rights Group of Experts have proposed that that right should be replaced by a right to sue only on the rulebook and that every rulebook would, by statutory requirement, contain a simplified balloting code which could later replace the statutory regime. 


� Given the difficulties of the concept of “reasonable practicability,” some members of the group thought that 3 days was preferable.


� See A. Milburn and D. Coats, “Why trades unions need a clause 4 moment”, Financial Times, 2nd March 2006, for the New Labour view of ‘modern’ trade unionism.


� S.174.
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